THE SCOTTISH OFFICE 
Environment Department 



New St. Andrew’s House 
Edinburgh EH 1 3SZ 




Telephone 031-244^®^ 
Fax 031-244 4785 



Our Ref: PGE/2/16/1 

12 March 1992 



Dear Sir /Madam ~ - — - - • - 

PLANNING CONTROLS OVER AGRICULTURE AND FORESTRY ROADS 

Phis letter invites comments on the attached consultation paper which sets 
out options for regulating the construction of new farm and forestry 
tracks and roads. 

Responses to this letter are invited by 12 May 1992 and should be sent to 
Mr* S Bruce, Room 6/84, New St Andrew’s House, Edinburgh, EH1 3SZ . 

In order to help informed debate on the issues raised by this consultation 
paper, the Department would like, as is now its normal practice, to make 
available to the public on request copies of responses to it. The 
Department will assume, therefore, that responses may be made- publicly 
available in this way. If, however, respondents indicate that they wish 
all or part of their reply excluded from this arrangement, its 
confidentiality will of course be strictly respected, although the response 
may be included in any numerical summary of responses received. It 
would be helpful if consultees would submit 2 copies of their comments. 

Yours faithfully 




M T AFFOLTER 
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SCOTTISH OFFICE ENVIRONMENT DEPARTMENT CONSULTATION PAPER 
PLANNING CONTROLS OVER AGRICULTURE AND FORESTRY ROADS 

Introduction 



1* In the White Paper on the Environment "This Common Inheritance" 
the Government undertook to review planning controls over agriculture 
and forestry. In February 1991 The Scottish Office issued a consultation 
paper on a prior notification regime for agricultural and forestry 
buildings. This would give the planning authority the opportunity to vet 
and approve details of the siting, design and external appearance of a 
proposed new building. The notification regime is now incorporated in 
the Town and Country Planning (General Permitted Development) 
(Scotland) Order 1992, which comes into force on 13 March 1992. 

2. The present consultation paper focuses on another form of 

development undertaken to facilitate land management: the construction 

of private vehicle tracks and roads. Such tracks are essential to some 
land management practices, especially forestry, and are often 

uncon troversial . But in certain upland areas, especially, they may cause 
significant environmental damage. Adverse impacts can generally be 
avoided, or at least mitigated, by thoughtful routeing and appropriate 
design, although in some of the remotest and most sensitive areas the 
very principle of Improved access may be at issue. The Government 
wishes to make sure that it has in place a regulatory framework capable, 
without imposing unnecessary- or excessive bureaucracy, of reconciling 
any conflict between economic and environmental objectives in this area. 
To that end, the following paragraphs spell out a range of options for the 
future regulation of track construction and invites views on their 
appropriateness for this task. 

Background 

3 . It is a well established feature of the planning system that the use 
of land for agriculture and forestry does not come within the scope of 
planning control. The formation of roads and tracks for agricultural or 
forestry purposes does constitute "development" in terms of the Town and 
Country Planning (Scotland) Act 1972. Subject to a number of 
conditions, however, such roads have been granted a general planning 
permission by successive General Development Orders. Tracks for other 
purposes do not have permitted development rights and require specific 
planning permission. 

4. In 1980 the Secretary of State removed by direction permitted 
development rights for the formation of farm and forestry tracks above 
300 metres in National Scenic Areas. A further direction in 1987 removed 
the 300 metre limit. All proposals to construct tracks for agricultural 
purposes in National Scenic Areas therefore require a specific planning 
application and the planning authority are required to consult the 
Countryside Commission for Scotland on such proposals . Where the 
Commission object to the planning application and the planning authority 
is minded to grant permission, the application must first be notified to 
the Secretary of State. Scottish Natural Heritage will become the 
statutory consultee when it replaces CCS and NCOS on 1 April 1992. 
Forestry roads are, however, exempted from planning control if they form 
part of an approved afforestation scheme. 



K0403709.032 



Printed image digitised by the University of Southampton Library Digitisation Unit 



5. Out with. National Scenic Areas roads and tracks built for agricultural 
or forestry purposes do not require planning permission. Vehicle tracks 
used for sporting purposes (eg to provide access to fishing lochs or 
grouse moors) do require planning permission. But in many cases no 
such fine distinction can be drawn; if it can be shown that a track is 
desirable for the management and control of livestock, even if that is not 
its primary use, it will benefit from the general permission granted in the 
General Development Order. 

6 . The Department of the Environment have recently tabled an 
amendment to the General Development Order which, from January 1992, 
will bring farm and forestry roads in England under the same notification 
arrangements as farm and forestry buildings. The Government believe, 
however, that the different character and use of the Scottish countryside 
with its far higher proportion of upland terrain, much of it at some 
distance from the public road network mean that the formation of new 
roads raises more significant environmental issues in Scotland than south 
of the Border. The issues are set out in greater detail in paragraphs 7 
to 9 below. In the light of this analysis, this consultation paper invites 
consultees to comment on whether there is any need to change the 
current arrangements for regulating the construction of vehicle tracks 
and on various possible options for dealing with farm and forestry roads 
in the future taking into account both environmental considerations and 
the significance of such tracks for farming and forestry enterprises. 

Planning and environmental issues 

7 . In the past a large number of tracks have been created throughout 
Scotland for agricultural, forestry and sporting purposes; many now 
appear well integrated with the landscape. Recently changes in estate 
management have resulted in the construction of additional tracks. New 
upland tracks seem to be most common in the north and west of Scotland 
and to be most frequently associated with fishing and stalking. There is 
less evidence of recent track construction in the eastern Highlands, 
possibly because the fairly dense network of tracks already exists in this 
area. A number of tracks in that area, for example, in Glen Ey and Glen 
Feshie, have however given rise to controversy and attracted attention in 
the media. 

8 . Roads and tracks are essential for the management of land for 

agricultural, forestry an d r ecreational pur pos es . The demand for new 

roads and tracks reflects the economic benefits that they can bring to the 
farmer, to the landowner, and to the local communities. The construction 
of new roads and tracks can have a range of benefits. 

Productivity 

New roads and tracks provide quicker and easier access to areas 
which are not served by public roads, thus facilitating the full 
range of operations associated with the management and use of the 
land. This frequently means that land can be used more 
productively, whether for agricultural, forestry or recreational 
purposes. Better access allows farmers to visit their livestock more 
frequently, to check animal health and the condition of pastures and 
crops and to facilitate movement of stock, fodder, cut or lifted crops 
and vehicles about the farm. Forestry roads and tracks capable of 
carrying lorries are essential for the removal of timber and for 
access to manage forests. Fishings, shootings, and other sporting 
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rights can be managed and used more effectively if good access is 
provided . 

Emp loyment 

By allowing better management, new roads and tracks can generate 
additional employment. Further agricultural, forestry or recreational 
investments in an area often depend on improved access; once the 
access is available, these investments create new jobs. 

Local Economy 

Better access, more intensive use of the land, and additional jobs 
inevitably stimulate the local economy providing downstream benefits 
to everyone living and working in the area. 

Environment 



Roads and tracks restrict the movement of livestock and vehicles to 
defined routes, thus helping to avoid widespread damage to ground 
cover or erosion of soil. 

Emergency Access 

New roads and tracks provide better access for the emergency 
services, for example for fighting moorland fires, for rescuing 
stranded or injured livestock or people and for delivering food for 
livestock or other essential materials to areas which may otherwise be 
inaccessible in times of harsh weather. 



9. In environmental terms, however, the construction of new roads and 
tracks can have a variety of adverse impacts as described below. The 
potential significance of these impacts will vary according to the nature of 
the countryside and to a greater or lesser extent all of these can be 
mitigated by good design and, in some cases, careful use. 

Visual impact 

Many of the higher tracks are visible from a great distance as 
ribbons of bare ground. In general the visual impact of a track will 
tend to increase with altitude because it can be seen from a greater 
distance; there is less screening both from vegetation and landform 
and recolonisation by plants will be slow. New construction 
techniques tend to increase the prominence of tracks in the 
landscape, not just because the old tracks have mellowed and 
blended with their surroundings but because new tracks are built 
with a view to ease and speed of access for wheeled vehicles. 
Modern earth-moving machinery is both powerful and indiscriminate 
in its operation and tends to leave more obvious debris in its wake. 
Recently-constructed tracks are therefore likely to remain more 
prominent landscape features than older ones. 

Ecological impact 

Tracks can directly and indirectly affect the ecology of an area. 
The construction of a track will in itself result in the loss or 
crushing of vegetation, although in some cases the concentration of 
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the impact may be preferable to its dispersal over a wider area. 
The indirect effects may well, however, be still more d ama ging; - 

Effects on drainage pattern 

Changes to the drainage pattern can be locally serious, 
resulting in destruction of sensitive plant communities. 

Effects on wildlife 



The main concern here is less the direct damage to habitats but 
the effect of increased access on some species of bird, 
particularly ground-nesting moorland birds and raptors such as 
the Golden Eagle and Peregrine, which are very sensitive to 
disturbance, particularly at nesting times. 

Erosion 



Newly-built hill tracks are generally extensive areas of loosely 
consolidated bare ground which can be moved easily by the 
wind. Erosion by running water is an even greater problem, at 
its worst at times of rapid thaw when large quantities of 
material can be carried away and deposited on adjacent 
vegetation. Where the track is cut into a steep slope, problems 
of erosion can be aggravated by land slips. 

Impact on perceived character 

Even where a track does not create an obvious scar on the landscape 
or adversely affect the flora and fauna of the area, its very 
existence can alter the quality of the experience that the countryside 
has to offer by opening up to vehicles areas which might otherwise 
be inaccessible except on foot. Such matters of perception are of 
course highly subjective. But they are particularly relevant in the 
remoter, less obviously disturbed areas of Scotland. 



Controls over agriculture and forestry tracks: the options 

The status quo 



10. The existing regime is described in paragraphs 2 to 5 above. It can 
be seen as an extension of the special status accorded to agriculture and 
forestry as land uses under planning law. It provides control over track 
construction in the most sensitive areas. But it means that elsewhere the 
need for planning permission depends on the purposes that the track or 
road is to serve, not its intrinsic character. This is at odds with the 
general principle of the planning system, which is that it is the nature of 
the development that is controlled, irrespective of the user. The 
consequence of the system is that, in theory at least, roads that may 
have a major environmental impact can be built without proper appraisal 

oi" safeguards , whilst other more minor developments require planning 
permission. 

Relaxation of existing controls 

11. One way of removing the anomalies in the system would be to remove 
the present controls over tracks built for sporting purposes, and perhaps 
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also access to installations. This would put all the land uses on an equal 
footing and would reduce bureaucracy. If the present arrangements were 
maintained for National Scenic Areas, the highest quality landscapes would 
still be protected. Elsewhere, however, the risk of environmental damage 
would inevitably increase. 

Article 4 Directions 



12. Planning authorities already have the power to seek the Secretary of 
State's approval for Article 4 Directions to remove permitted development 
rights for engineering operations undertaken for agricultural and forestry 
purposes in areas where they perceive that a planning problem exists or 
may arise. Planning authorities have, however, made little use of this 
instrument. This may signal a satisfaction on their part with the current 
arrangements . But alternatively it may merely reflect defects in the 
mechanism as a means of exercising control when it may be needed. It 
can, for example, be difficult to forecast where problems may arise, the 
definition of areas is problematic and use of the mechanism could produce 
situations where a track constituted permitted development in one section 
but required specific consent in another. In some cases compensation 
would be payable . All these considerations may cast doubt on the 
suitability of Article 4 Directions as a means of establishing a satisfactory 
regulatory regime. Furthermore, as a matter of general principle 
Article 4 Directions would only be an appropriate mechanism if any 
problems were confined to a relatively small area; Ministers have never 
encouraged their extensive use. 

Secretary of State directions 

13. To restrict planning control to the most sensitive areas, the 
Secretary of State could by direction remove permitted development rights 
in particular locations such as SSSIs or for tracks constructed above a 
certain altitude. This approach would build upon that already adopted in 
National Scenic Areas, as described in paragraph 4 above, and would 
have the advantage of targeting control on the areas where it was 
perceived to be most necessary. It would, however, be open to some of 
the same objections as the use of Article 4 Directions. The definition of 
the areas to which full planning control would apply would require great 
care and, even then, anomalies could arise. 



Notification 



14. The notification regime which has recently been announced for farm 
and forestry buildings could be extended to embrace farm and forestry 
roads. Such an arrangement would be consistent with the approach in 
England and Wales and would enable planning authorities to respond 
flexibly to proposals for new tracks, seeking the submission of details 
where a proposed track raised significant issues in terms of environmental 
impact. The notification system is, however, conceived to provide a 
mechanism for resolving points of detailed design, whereas some hill 
tracks, particularly in upland and wild areas, may raise points of 
principle. A mechanism that did not allow for outright rejection could 
therefore be regarded as inadequate. The disparity in treatment between 
sporting and agricultural tracks would remain. But the amount of 
information that the planning authority would require to consider the case 
might be little, if any, less than for a full planning application. 
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Full planning controls 



15. From one standpoint, the removal of permitted development rights for 
farm and forestry tracks would have the merit of consistency, putting 
these tracks on a s imil ar footing to other private roads. It would enable 
the planning authority to consider the justification for and acceptability of 
all proposed tracks, as well as details of their routing and design, taking 
advice from the interested agencies as appropriate. It would, however, 
significantly interfere with the ability of individual farmers, landowners 
and forestry undertakings to manage their land and could in some cases 
sit uneasily with the planning arrangements for agricultural and forestry 
buildings. It could, for example, lead to farmers in lowland areas having 
to apply for planning permission for short lengths of track which, in 
terms of their planning and environmental impact, were of little concern. 
It would also create a discrepancy between the planning treatment of 
roads and other forms of agricultural and forestry development. As a 
significant extension of planning control, it would require evidence of 
significant problems to justify it. 

Forestry Commission control 

16. A further option, which only applies to forest roads, is control by 
the Forestry Commission through the Woodland Grant Scheme. Grant 
applications would include details of the new or altered roads which were 
required to manage the forest or to extract timber, both within and 
outwith the planted area, and the Commission would consult the planning 
authority on such applications. Again, this approach would build on that 
which already operates in National Scenic Areas. It would, however, 
mean that the procedures to be followed would depend on the proposed 
use of the road. A similar system has recently been introduced in 
England and Wales, where local authorities have to be notified of all new 
forest roads but they are not expected to ask for details where they have 
already been consulted about the road through the Woodland Grant 
Scheme application. 

Other issues 



17. There are a number of subsidiary issues on which the Government 
would also welcome views : - 

i. Definition of a farm/forestry road 

Article 2 of the Town and Country Planning (General 
Development) (Scotland) Order 1981 defines a "private way” as 
a road or footpath which is not maintainable at the public 
expense. Is this sufficient? 

3L Improvements 

Difficulties can arise when improvement work is carried out on 
an existing track as this can, in some eases, involve significant 
widening or re-routing and alter not only the track’s 
appearance but also the use to which it is put. Should the 
Government try to define the types of improvement work which 
require consent under whatever regulatory regime is in force or 
should this be assessed entirely on a fact and degree basis? 
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iii . Advice 



The Forestry Commission will be issuing advice on the design 
and construction of forest roads. Would it be helpful, 
irrespective of the nature and scope of the control mechanisms, 
for The Scottish Office or Scottish Natural Heritage to issue 
similar advice on vehicle tracks created for other purposes so 
as to reduce their impact on the landscape and wildlife? Should 
any such advice also cover the maintenance and reinstatement of 
tracks? 

Financial and manpower implications 

18. The Government will wish to have a clear idea of the practical 
consequences of the various options described before deciding which to 
adopt. Comments on their financial and other resource implications, both 

for planning authorities and for th e t farming and forestry industries, 

would be particularly welcome. 

Conclusion 



19. Vehicle roads and tracks can be a valuable tool in the management of 
land for agricultural, forestry and sporting purposes, especially in the 
upland areas of Scotland. Such tracks can assist good flock and estate 
management, enhance the viability of sporting estates and reduce the 
damage to sensitive habitats caused by all terrain vehicles (ATVs). 
Sometimes they may be essential for the viability of farming, forestry and 
sporting enterprises, particularly in the remoter parts of rural Scotland. 
But they can also scar the landscape, damage valuable habitats and erode 
the qualities of wildness and remoteness that for many people constitute 
one of the prime attractions of Scotland’s mountain areas. The potential 
for conflict is thus always present and on occasion actual conflicts have 
arisen . 

20. The Government are as a matter of general policy opposed to 
unnecessary regulation, particularly where it can hinder the efficient 
running of individual enterprises. They recognise, however, that in land 
use issues such as this the private interest of land managers has to be 
balanced against a wider public interest in the conservation of the beauty 
and amenity of the countryside. In their view an appropriate regulatory 
framework can help to create the conditions in which, with goodwill on ail 
sides, these interests can be satisfactorily reconciled. Against this 
background they would welcome comments on which of the above options, 
including the status quo, would provide the best basis for such a 
reconciliation . 
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